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July 80, 1999

To: All Counsel of Record :
Re: 9724399, Gene Crye, et al. v. Reichold Chemicals, Inc., et al., in the 234th District Count :

'[;hank you for your briefs and assistance on the Defendants’ motions for summary
judgmen,l in the above-referenced cause. Your briefs and arguments were woll done and very
helpful. | The amount of effort you have put into these proceedings deserves more than a
sumnmr} ruling with no explanation, However, I want to make clear at the outset that the
grounds for my decision are nat necessacily limited to those set forth herein,

'Eh:s is a private nuisance case filed by approximately 6,000 residents of the Nonth Shote
area in cast Hams County, The Plaintiffs assert discomfort, inconvenience, and annoyance as
well as propcrty damage duc to odors, noise, and “light pollution" caused by more than 30
defendasts who own or operate petrochemical plants iear the Houston Ship Channél and in the
viciaity jof Plaintiffs’ residences, Ten similar cases with the same or even larger numbers of
plaintiffs are pending in Harrls County district courts, dealing with other neighborhoods locatcd
neur dtchrent petrochemical plants in east Harris Counaty.

léccausc these claims were filed not as a class action but as one suit with 6,000
mdmduiaily-nnmed claimants, discovery is not limited to class representatives but must be
conducted as to cach claimant. While the parties have (after some initial delay) worked
d:hvemiy in starting this process, it is nowhers ncar completion. The sheer volume of answering
6,000 s¢ts of interrogatories and taking §,000 depositions (and that only considers discovery
from thé Plaintiffs) means that tens of thousands of hours and millions of dollars of fecs and
cxpcnsd‘i will be incurred before discovery is complctc

Whlle much discovery remains to ba done, I am very sensitive to the waste involved -
where tncmcndous time and expense arc put into discovery only to be made superfluous by a trial .
or nppcﬂate ruling on a discrete legal issuc [ike limitations. Cf. CBI Industries v. National Union
Fire Ins. Co., 907 S.W.2d 517 (Tex.1995) (early summary judgment properly granted by 234"
Dis{rit:lT Coun where none of the cxtensive discovery proposed by plaintiff could create
ambiguity in pollution exclusion clause), with Deloitte & Touche v. Weller, 976 8.W.2d 212
(TexApin —Amarillo 1993, wnt denied) (reversing $80 million judgment in class action by
10,000 tlaimants where 234" District Court should have granted defendant's summary Judgment
based oh Limitations). Accordingly, I requested summary judgments and bricfing on the issue of
limitatibns at an carl y stage in this litigation,
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It wus my understanding from the comments of Plaintiffs' counsel-—now confirmed by at
least scveral hundred initial discovery responses—ihat the conditions of which Plaintiffs
complain do not relate to new or changed conditions or a specific accident. Instead thoy related
to conditions that have been affiliated with the industrial/petrochemical complexes of east Harris
Couaty for many years, Plaintiffs have repeatedly denjed that they are suing for severe personal
injurics [{cancer, bitth defects, or the like), but are suing ouly for the temporary symptoms,
anno e, and discomnforts. nomally sssociated with a nvisance claim. ‘ ,

'ihe partics agree that the limitations period for nulsance is two years. Mirchell Energy
Corp, v.| Bartlerr, 958 8.W.2d 430, 435 (Tex.App.—Fort Worth 1997, writ denied). They also
agree that the date of accrual In this case depends upon whether the nuisance alleged by Plaintiffs
is “tcmp!hrary" (as Plaintiffs have pled) or “permanent” (as Defendants contend),

[ Defining "Temporary” and “Permanent”

1

A “remporary” nuisance is onc that is “sporadic and contingent upon some irregular force
such 8s fain." A “permanent” nuisance js one that is “constant and continuous.” Bayouth v. Lion
Oil, 67l S.W.2d 867, 868 (Tex.19384). The difficulty is not in stating these definitions but in
applying them. There is obviously a continuum between the two. Yet the luw draws a sharp
distinctigan between them, Temporary and permancnt injuries are matually exclusive; only one is
recoverdble in an action. Kraft v. Langford, 565 5.W.2d 228, 227 (Tex.1978).

The difficulty comes in determining where one leaves off and the other begins, An injury
that cequrs every day cxcept Christmas would no doubt still be considered “constant and
continu?us." But what about an injury that o¢curs not every day but several times a weck? The
courts appurently disagree. For example, one court of appeals has held that odors that vary with
the wind are permanent becanse they cceur regularly and not at long Entervals. Ciry of Lubbock
v. Tice, 517 5.W.2d 428, 431 (Tex.App.—Amarillo 1974, no writ). Another has held that they
are temporary even if they occur three or more times a week. Gulf Coast Sailboats, Inc. v.
McGuirk, 616 S.W.2d 385, 387 (Tex.App.—Houston [14th Dist.] 1981, writ ref'd n.r.¢.).

_ ]in this case, Plaintiffs admit thar Defendants’ operate their planis on a conlinvous basis
seven d_Eys a week, For purposes of Plaintiffs' allegations of noise and Jight pollution, this
judicial [admission is dispositive. There are ho sllegations that the noise or bright lights from
Defendants’ plants arc dependent upon some irregular force such as the weather. Accordingly, 1
find as 2 matter of law that thesc complaints allcge a permanent nuisance. Plaintiffs are granted
leave 1oirsplead within 20 days any circumstances that would make them temporary in nature.

With regard to the main issue of Plaintiffs' case— the air pollution and odors emanating
from :hgf: Defendants® plants— it appeary 1o me that most Texus courts hold that air pollution
from a source in constant operation is treated as 3 permanent nuisance:

i

4 Meat Producers, Inc. v. McFarland, 476 S.W.2d 406 (Tex.App.—Dallas 1972, writ
i ref'd n.r.c.) {odors from cattle-feeding yard constitute permanent nuisance)

¢ Clty of Lubbock v. Tice, 517 S.W.2d 428 (Tex.App.—Amarillo 1974, no wrlt) (odors
' from sanitary land{ill constitute permancnt nuisance)

i
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e! Ciry of Abilene v. Downs, 367 8§, W.2d 153(Tex.1963) (edors from sewage {ceatment
| plant constitute permanent nuisance) :

o) Contra: Gulf Coast Sailboats, Inc. v, McGuire, 616 S.W.2d 385, 387 (Tex.App.—
| Houston [14th Dist.] 1981, writ ref'd n.r.e.) (odors and particles from fiberglass plant
| constitute temporary nuisance)

i
Of coursl:,-odors also may constitute a temporary nulsance -where the source iisclf operates
on a spti)radic or temporary basis. See, eg, Younghlood's v. Goebel, 404 S,W.24 §17
("[‘cx.Apl'a.—-Waco 1966, writ ref'd n.r.e.) (odors from chicken rendering plant that only escaped
when cooking was occurring and wind direction was right constitute temporary nuisance);
see also (Wales Trucking Co. v. Stallcup, 474 S.W.2d 184 (Tox.1971) (dust from lawful use of
unpaved road during temporary pipeline construction project was not a nuisance),

;: Effects of "Temporary” or “Permanant” Classification

aying aside for a momeat the definilions of temporary and permanent nuisance, there
appear td be three results that occur from finding a nulsance to be one or the other:

l-l. Damages. In cases of temporary nuisance, only past damages incumed from two
years before filing up to the time of trial may be recovered. In ceses of permanent
nuisance, past and future damages are recoverable. Meat Producers, Inc. v.
McFariand, 476 S,\W.,2d 406, 411 (Tex.App.—Dallas 1972, writ refd nr.e.);
. Restatement (Secoud) of Torts § 930(1),

2. Limitations, Cases of temporary nuisance may be brought for damages incurred In
the previous two years, regardless of when the first injury occurred or was noted.
! Cases of pormanent nuisance rmust be brought within two years of first discovery, or
i they are barred forever, Bayouth v, Lion Oil, 671 8,W.2d 867, 868 (Tex.1984).

3. Injunctions. A temporary nuisance may be abated by an injunction, A permanent
nuisance cannot be enjoined, either because of the cireumstances involved or for
public policy ressons. Kraft v. Langford, 565 S.W.2d 223, 227 (Tex.1978);
Restatement (Second) of Torts § 930(2).

k.

It is cleay 1o me that the distinctions thus drawn are not arbitrary, but relate to the very nature of

temporafy or permanent nuisances. I believe an analysis of each in this case sheds light on
whether the odors alleged by Plaintiffs constilute a temporury or permanent nuisance.

| Damages Available

\{Vherc an injury is 8o constant and continuous that it can be presumed to continue, it
makes s¢nse to allow a jury to estimate future damages by finding the total lost marker value of
the property. Where the injury is occasional and intermittent, varying widely from year to year
and pcrjaps disappearing in the future, a jury cannot reasonably estimate these amounts, It may
estimate| wrongly, thercby overcompensating or undercompensating the plaimtiff, Mear
Producers, Inc. v. McFarland, 476 $.W.2d 406, 412 (Tex.App.~—~Dallas 1972, writ ref'd nr.e.).
As the Restatement puts it, damages become certain and fixed (and thus a permanent nuisance)
“when the injurious situation has become complete and comparatively enduring.” Restatentent
{2d) of Forts § 930, comument d.
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M:ost Plajntiffs in this case allege exposures from (at rmost) daily to (at least) two or three
(imes a ntonth for many years. This evidence {s notindicative of injuries that vary widely from
year to y‘r.ar There is no evidence or atlegation of any variation in exposure levels for many
years in the past, nor of any varlation Jikely to occur in the future. As Defendants point ous, even
the Plaintiffs* expert Jim Tarr assumes that cxposure was constant and continuous by assering
hourly and annual average levels of exposure. Based on such consistent exposure, a jury would
be able 19 estimate future damages reasonably. '

1t Is true that in such circumatances, the Restatement role allows 2 plaintiff to elect 1o sue
for eithes temporary or permanent damages, Restatement (2d) of Torts § 930(1). On that aspect,
Texas law clearly does not follow the Restatement, holding instead that the distinction between
temporary and permanent nuisance depends upon the underlying fucts rather than the plaintiffs
elaction,, See, e.g., Bayouth v, Lion Ofl, 671 S.W.2d 867, 868 (Tex.1984) (character of injury
determines whether nuisance Is temporary or periancnt, not plaintiff's election).

i Limitations and Acts of the Defendants

i

The "continuing tort” doctrine forms the basis for the special limitations rule applicable
10 a temporary nuisance, Although fimitations periods normally accrue upon the date 2 legal
injury begins, in some torts each day of repetition is separately actionable. See, e.g., Two Fesos
v, Guif {Ins., 901 S.W.2d 495, 500-501 (Tex.App.—Houston [l4th Dist] 1995, no wrir)
(irademark infringement accrues anew each day). The distinctions drawn in these cuse
sometimps approach the metaphysical, But in general, wrongful conduct by a defendant that is
rcpcatcdlconstitutes a continuing tort, while wrongful conduct by a defendant consisting only of
failing 1@ “undo” a pr=vious wrong dees not, Thus, where the tort alleged is a water district’s
continuing to provide water while refusing ro add corrosion inhibitors, any nuisance ereated
thereby is permanent rather than temporary. Loyd v, ECO Resources. Inc., 956 S.W.2d 110, 127
(Tex.App.—FHauston [14th Dist.] 1997, no pet.). Similarly In this case, Plaintiffs allege no new
actions 6ér changes by Defendants in recent years, The tortious acts alleged are that Defendants
continug 1o operate their plants while refusing fo add new, improved, or “state-of-the-are”
pollution control devices.

The nawre of a defendant's actions may be relevant to the temporary/permanent
distinctipn in snother way. Although a nuisance may not cause injury for e diserete period due fo
economic or busincss disruptions, a defendant’s intention to continue the business for the
indefinite future has been held to create a permanent nuisance. Meat Producers, Inc. v.
McFarIc%nd. 476 5.W.2d 406, 411-12 (Tex.App.—Dallas 1972, writ ref"d n.x.e.) (“a permanent
nuisance may be presumed to result in permanent damage”). Plaintiffs admit in their petition
that Dcf‘Endants operite their plants seven days 2 week and have done so for many years,

i Availability of Injuncrive Relief

t

“An injury which can be terminated cannot be a permanent injury.” Krafr v. Langford,
565 S.W.2d 223, 227 (Tex.1978), In cascs of temporary injunction, this rule compensates the
victim df a temperary nuisanée by awarding damages for lost use and annoyance up to the tne
of trial,l and an injunction preventing future annoyance. Eut where a nuisance cannot be
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cnjoincci. either because of the circumstances involved or for publie policy reasons, the plaintiff
s entitldd to the permanent damages that are refated to futire losses as well. :

IF‘lainﬁffs have requested permanent injunctions against Defendants requiring them to
cease operations vadl less polluting fuel, effective pallution control devices, and other steps are
taken, | Plaintiffs' Seventeenth Amended Original Pefitlon at 29-32. The propricty of a
penm:z'nt injunction is nat involved direcily in Defendants’ motloas, but it scems patent that one
is unlj

ly to issuc in the circumstances prescnted in this case.

}n the first place, I will take judicial natice that the kind of industrial air potlution alleged
by Plaigtiffs occurs in the context of apparently lawful operstion in a highly-regulated field,
While ¥ agree with Plaintiffs that compliance with regulatory standards does nat exempt the
Defendants from an action for damages or an injunction to stop & nuisance, Manchester Termingl
Corp. vj Texas TX TX Marine Transportation, Inc., 781 S.W.2d 646 (Tex,App.—Houston [1st
Dist.] 1‘ 89, writ denied), it would be another matter for a trial court to shut down s plant that is
in comliliancc with all federa! and state regulations. To the extent that Plaintiffs’ injuncton
attempts only to enforce current regulations, they allege no statutory basis giving them standing
to bring such an action as private individuals. To the extent that Plaintiffs' injunction would
cxceed curent air pollutian regulations, the balancing of private and public interests—of costs
and bedefits-—ropresented in those regulations might be frustrated by this court’s interference,
See Restatentent (2d) of Torts § 930, comment b (injunctive relief is discretionary, and “the
burden jof convincing the court that an cnterprise, perhaps economically beneficial to the
commuhity, should be closed down, is a difficult one™.

Additionally, the injunctive relief requested by Plaintiffs extends to all aspects of
Defend%mts' plants, from the fuel that goes into them to the gases that come out. Where puisance
is caustd by a “substuntial and relatively enduring feature” of the lawful operation of a
defendqnt’s enterprise, then en injunctdon usually will notissuc. Restatement (2d) of Torts § 930,
commet ¢.

fghe broad swecp of the litigation brought by Plaintiffs in this and the ten related cases in
Harris County also makes injunctive telief unlikely. The balance of equities tps against
Pluintiffs, who allege only discomfort, inconvenicnce, and annoyance. On the other side of the
equauoh, I will take judicial notice that shuring down major petrochemical plants along the
Houstoh Ship Channel would result in the loss of thousands of jobs, severe disruption of the
region’s economy, and cither the disappearance or sharp increase in price of materials and
productfs relied upon by millions of individualsin this nation and throughout the world. Where 2
continuing nuisance “will not be enjoined beeause the dofendant’s enterprise is affected with a
public iinteregt. the court in its discretion may rule that the plaintiff must recover for both past
and future invasions in the single aclion" Restatement (2d) of Torts § 930(2); see, 2.,
Providént Mut. Life Ins. Co. of Philadelphia v. City of Atlentra, 938 S.W.2d 829 (N.D. Ga. 1995)
(where nuisance alleging noise and fumes from airport operations could not be enjolned due to
public 1£meresl, it constitutcd a permanent nufsance and was barred by limitations).

|
Finally, T will wake judicial notice as well that the petcochemical industries of which
Plaintiffs complain are concentrated around the Houston Ship Channel, and have been so for

P,
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muny yedrs, Plaintiffs have admitied as mach in their pleadings and initial discovery responses,
While this concentration makes gense for the transportation needs of the Defendants, it also
seeves the public intercst by Himiting the effects of odors, noise, and bright fights to ono area.

, Jury or Legal Issue?

T}w question of when & claim accrues [s normally for the courl. Loyd v. ECO Resources,
Inc, 956 S.W.2d 110, 126 (Tex.App.~Houston [14th Dist.] 1997, no peL); Mitchell Energy
Corp. v. Bartletr, 958 S.W.2d 430, 436 (Tex.App.—Fort Worth 1997, wrlt denied). Although
most of the cases discussing the temporary/permanent distinction hold one way or the other as a
matter ol’ilaw. several appear to suggest that it is a fact question for the jury:

o' Mitchell Energy Corp. v. Bartleti, 958 S.W.2d 430, 436 (Tex.App.—Fort Worth
| 1997, writ denied) Gury found injury to property was “ongoing and continucus™)

o Bayouth v. Lion Oil, 671 8.W.2d 867, 868 (Tex.)984) (fact issue for jury whesher
i saltwater migration was tamporary or permanent injury)

o Gulf Coast Sailboats, Inc. v. McGuire, 616 S\W.2d 385, 387 (Tex.App.—Houston
; [14th Dist] 1981, writ ref’d n.r.e.) (jury found nuisance oceurred “at various times”)
-i Meat Producers, Inc, v. McFarland, 476 §.W.2d 406, 409 (Tex.App.—Dallas 1972,

i writ ref’d n.r.e,) Gury found nuisance was perraanent)

I am not sure how to resolve thesc diffecences. But at least it can be said that if the issue is
sometimes one for the jury, where the facts are undisputed it frequently becomes one for the
court. See, «.g., Kraft v. Langford, 565 5.W.2d 223, 227 (Tex.1978) (court erved in submitiing
jury isstec as to permanent damages where only evidence showed that nuisance was temporary);
Youngbiod's v. Goebel, 404 S, W.2d 617 (Tex.App—Waco 1966, writ ref’d nuie.) (whether
nuisance was temporary or permancmt was not an issue for jury where facts established its
temporaty nature as a matter of law), For purposcs of summary judgment, (here is no fact issue
as to frdquency of exposure, a8 Plaintiffs' evidence must be taken as true. Whether exposure
occurring st least weekly constitutes 2 permanent nuisance seems to me & question of law.
i

' The Discovery Rule and Permanent Nuisance

The discovery rule may still apply to delay sccrual even in cases of permanent nuisance.
Mitchell Energy Corp. v. Bartlen, 958 S.W.2d 430, 435 (Tex.App.—Font Worth 1997, wiit
denjed)| But the discovery rule is only applicd in cases where the plaintiff's injury is inherently
undiscoyerable and objectively verifiable. S.V. v. RV, 933 S.W.2d 1, 6 (Tex.1996). Asin the
Mirchel] case, the requirements for application of the discovery rule are not present here. The
very nafure of the annoyance that underlies a nuisance comptaint, especially thase related to the
unpleasant odors alleged in this easc, arc not Inherently undiscoverable. Further, as the injuries
recoverable in nuisance are discomfoct, annoyance, and inconvenience, they are primarily of a
subjective nature and thus are not objectively verifiable.

l Conclusion

1 confess that T agree with Plaintiffs that the Gulf Coast Sailboats case is the clossst on
point. | also confess that 1 believe the Gulf Coast Sailboats case js wrongly decided, and that an
expostfe of severu! times a week over an indefinite period of time is a permagent nuisance as 2

i
?
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matter u‘ law. But assuming that Gulf Coast Sailboats is rightly decided, the scope and reach of
the Plaijtift’s’ claims in this case Is ar greater than that in Gulf Coast Sailboats. In that case, the
opemtioé of only onc plant was at issue. Considering the number of operations affected by
Plaintiff¢’ clalms in this case, not o mention the ten others on file in Harris County, the
injunctive rolief requested could well require a complete restructuring of a major portion of the
pctrochefmical industry in the United States.

] .

Nlorsover, in the same situation with one plaintiff and one defendant, I can see the
wisdom of letting a jury decide the case where little oxtra expense or delay would be at risk, But
that is not what is a¢ risk here, If in fuct the temporary/permanent question is for a jury, I da not
sce how|it can be determined on anything other than & one-by-one basis. Where the nature and
frt:quently of each Plaintiff’s exposure differs, each would have to be determined individually,
Besldes the burden of such an undertaking, I am concerned that this will lead to conflicting
results—ionc jury may feel that twice weekly is continuons while another does not—so that
similarly-situated Plaintiffs (perhaps even neighbors) suffer sharply different outcomes.

11t sum, T am happy to conduct hundreds or even thousands of jury trials on the issue of
whetherithe Plaintiffs’ claims constitute a temporary or permanent nuisance, but I am not going
to do sq only to find out years Tater that it was all a waste. Accordingly, I am granting the
Defendants’ motions in part and holding us a matter of law that the cuuses of action alleged by
the Plaititiffs constitute a permanent nuisance.

y finding, of course, does not necessarily affect Plaintiffs who have first been exposed
to the condijtions alleged after May 7, 1995 (two years prior to the filing of this suit), or who
allege cxposure on a basis that i§ less frequent than several times ecach month. However, it
would defeat the purposes behind new Tex. R. Civ. P. 166a(i) to require the Defendants ta
conduct|6,000 depositions to find out which fow Plaintiffs, if any, are wvithin these categordies.
Thus, [ will allow Defendants to file no evidence summary judgments directed to these issues,
and require the Plaintiffs to establish any members who are not excluded by these criteria. I will
also expeet some cxplanation if any Plaintiffs have lived in the area before May 7, 1995 but
allege exposure only after that date.

ﬁn light of this rullng, I would suggest the suspension of the deposition schedule
previously ordered, and will consider othér suggestions you may have for altering the ongeing
discovefy proceedings. Thanks again for your assistance.

|
! l%yﬁurs

Homn, Scott A. Brister
Judge, 234th District Court
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